


uex Pay, 








» Wew Fersep Law Fournal 











NEWARK, N. J., THURSDAY, APRIL 4, 1940 


63 N. J. L. J. Index Page 109 


Copy Ten Cents 





. LXITI—No. 14 


















Fur 
Luk 
- Powe Bene RAL PRACTICE AND 
Adams a eADING — In Action on 
— i PPisability Policy, Plaintiff May 
Plead Prior Judgments In Or- 
ger to Shift Burden of Going 
Forward. 
ala ites District Court, Di 
le t New Jerse 
. Pla iff The 
Uf Insurance Compan} 
Del ut 
Ha 1940 
tiff: Paul W. Ev 
jart dant: Jol C. Stockel 
nge D. J 
4 if er! pel re he yurt 
yn to. strik ertain 
ne 
yf the mplaint on 
porting d they are immaterial 
Moths AE and incompetent and 
ned to confuse and pre 
Menor ; e rights of defendant 
on ipon disabilit 
ff . policies each of whicl 
7“ ayy $50 monthly 
p d eve f total di 
rhe pat I »biected 
th two pre i ) 
N. J. Supre Court 
New Jerse Court o 
d Appea ! from 
BG 1e policie each of 
‘ plaintiff w icce l 
ff dor t hat a 
M lau per ol 
operate ») breach the 
- yntrac The paragraph 
= ttack are however ad- 
: ind prope nserted 
- elate » the question of 
go forward. The bur 
y roving the required di 
or the period here in 
ex, T is still on the plaintiff 
udgments impose on the 
nt the burden of going 
ard and may stand for this 
rpose 
fotion denied 
SSURANCE — Questions in 
x48 Application as to State of 
AITAKE Health and Past Medical 


Exe“ Treatment Call Only For Bona 


Fide Replies. 


searches 


Mark) 


ew Jersey Supreme Court 
——— -Orence Stripp, Plaintiff-Appel- 
é United Casualty Com- 
» a corporation, Defend- 


ant-Appellant 
April 1, 1940 


laintiff-appellee, Sidney C. 
rsky (Abraham L. Fried- 
of counsel 
defendant-appellant: 
done & Sarbone 
lriam. 
On September 13, 1938, plain- 


= 


) 


iv ood 





In the application, in answer 
to questions, plaintiff stated sl 
was in good health d had n 
been treated the past five 

eal had not been ill in the 
past five years, and had not re 
ceived at medical or surgical 
idvice in that period. The proof 
Wa that he had twice rone to 
Dr. Brown, to com in of men- 

trual pains and to find out if 

(Continued on p 3, el 1 
North Hudson Lawyers 


Commemorate Anniversary 


of 


Dinner 
Club 


of 


25th Annual 
the North Hudson Lawyers 
held March h honor 
Judge Alexander F. Ormsby 
Judge Lewis G. Hansen w 
I succe The affair 
about 200 


The 


92 
28t 


in 
and 
as a 
wa 


huge 


attended by ons 
Laughter and 
der the guidance 
ter Alfred E. Modarelli 
The honor de 


hort 


per 
high 


of the 


fun ran un- 


toast 
ma 
livered 


guests ol 


peeches which wer¢ 





warmly received 
Other well knov 
present include 
Pleas Judges Lewis B 
and J: R. Erwin 
Coi Judge Morri 
Hudson County Traffic 
'Court Judge Paul F. Cullum 
mayor of North Bergen; District 
Judges Joseph Greenberg 
Isadore Haber, Joseph C. Glavin 
} ind Leo C Carney 
| Pro ecutors Wi 
| 
| 
| 


Vn pel who 
vere 
Common 
Eastmead 


Juvenile 


ame 
rt 


3arison 


Court 


lliiaam George, At- 
William C: 
former Assem 
Y. Aji 
Nichola J 
A. Mi- 
Leiber- 
Robert 


lega 


C. Wolf 

|Raymond J. Otis 
| blymen Edward 
| Samuel Pesin and 
McLaughlin; Recorder: 
chael Lepore, Abraham 
man and Louis 
Dougherty, of the 
department; 


imian 


Flaum 


county 


er 

Court; former District Court 
Judge William Hanley, Park 
Commissioner William C. Kron- 


meyer, George Cutley, George P 
Moser, president of the Hud- 
son Bar Association, and the fol- 
lowing past presidents of the 
North Hudson Club; Mervin 
Herzfeld, Louis W. Vanderbach 
Charles W. Kappes and Cyrus W 








Sar- | 


talization policy which she |} 


ed on September 17, 1938 
ical order was obtained on 
13, 1938. On November 
8 plaintiff felt pains in her 
right abdomen d went 
Yr. Brown who diagnosed it 


er 


an 


Wing day she went to the hos- 
ital and was operated on the 
my after. 


poli 
d after the policy has been 
rece more than 30 days. The 
judge found that the con- 
had been met and that 
Iiness was contracted No- 


covers luiness con- 


im’ember 23. This was a finding 
| at . : . a 
im tact on conflicting testimony 





Lunn. Modarelli and Otis are 
also past presidents 
Pictures on pages 6 and 7 


Assistant | 


Clerk Henry Bend- | 
of the North Hudson District | 








WORKMEN’S COMPENSATION 
—ATTORNEYS FEES — Coun- 
sel Fees for Work Done in 
Supreme Court of Errors and 
Appeals in Compensation Mat- 


ter May Only be Allowed by 
Common Pleas Court When 
Judgment of That Court is 
Actually Reviewed. 

Essex County Court of Common 
Pleas 

Robert E. King, Petitioner, v 


Western Electric Company, Re- 
pondent 

Anna Rose King, Petitioner, v 
Western Electric Company Re- 
spondent 

March 1940. 

For petitioner: € 
Laughlin, Richard J 
ton. 


29 
& Mc- 
Congle- 


songleton 


1 J. O'Bri- 
counsel 


For respondent: Edwil 
Shelton Pitney 


en, ol 


Hartshorne, J. 


application under 


the 


both 


allowance of 
the above 
taken 
Supreme 
of Errors 
34: 16-67) 


in 
fo 


proceedings 


f 


bef the 


ore 
Court 
5. 


provisions 


the 
(R 


unusual 


irt and 


nd Appeal 
These for 
to allow counse} 
the 
within the 
limti 
of the 


re- 


the lower court 


for work done in upper 


fee 
can apply only 
mit: These 
the judgment 
{Court of Common Pleas is 
| viewed’ ” 

certiorari in the upper courts 
|(Fischman v. Joseph Fish Hat 
|Co., Essex Common Pleas, May 
116, 1939, unreported; affirmed 
| Ne w Jersey Supreme Court, Feb- 
|urary 23, 1940, unreported) 


| courts 

tatutory Il 
jare ‘where 
in compensation cases 


on 


Since, in the Anna King case, 
the Common Pleas was in no 
wise involved, the above statute 
jis inapplicable, and no counsel 
| fees are allowable here, as coun- 
sel for the employee admits. 


As to the Robert King case, the 


certiorari proceedings covered 
both the record in the Bureau 
and that at the Pleas. Before 


the Bureau, the points involved 
were whether the employee’s 


(Continued on page 11, col. 1) 





igests of Recent Opinions current pecisions Labor And The Federal 


Anti-Trust Laws 


By Murray G. Lee 

Assistant Attorney General 
Thurman Arnold’s recent letter! 
to the secretary of the Central 
Labor Union of Indianapolis, 
outlining certain activities of 
labor unions which the Depart- 
ment of Justice will prosecute as 
violations of the federal anti- 
trust laws, raises again the 
troublesome problem of the legal 


Regional Conference Of 
Bar Associations 


A round-table discussion on 
“Cooperation Between the Press, 


2adio, and Bar in an Effort to 
Preclude Publicity Interfering 
with the Fair Trial of Judicial 


and Quasi-Judicial Proceedings” 
will be held Saturday afternoon, 
April 6, under auspices of the 
Bar Organization Activities Sec- 
tion of the Americon Bar Assoc- 
jiation at a regional conference 
at the headquarters of the As- 
ociation of the Bar of the City 
of New York, 42 West 44th Street 
Participating in the discussion 
will be William Allen White, Ed- 


itor of the Emporia Gazette, Em- 
poria, Kansas; Paul Bellamy, 
Editor of the Plain Dealer, 


Cleveland, Ohio; Neville Miller, 
President of the National Associ- 
ation Broadcasters, of Wash- 
ington, D. C.; and Giles J. Pat- 
on, Chairman the Ameri- 
Bar Association Committee 
on Cooperation with Press an 
tadio, of Jacksonville, Florida. 
Executives and members of 
state and local bar associations 
of Connecticut, Delaware, Dis- 
trict of Columbia, Maine, Massa- 
chusetts, Maryland, New Hamp- 
shire, New Jersey, New York, 
Eastern Pennsylvania, Rhode Is- 
land, Vermont, and Virginia, as 
well as members of the House 
| of Delegates of the American Bar 
Association of these states will 
attend the conference. Raymer 
F. Maguire of Orlando, Florida, 


of 


ter of 


ean 








Chairman of the Section, will 
preside 

There will be discussions on 
the unauthorized practice of 
law; cooperation between Bar 
Examiners, Law Schools, and 


Bar Associations; and public re- 
lations at the morning session. 


New Brunswick Attorney To Open Free Legal Aid Bureau 


med an application for a | 





New Brunswick A legal aid 
bureau, offering free legal ad- 
vice to those unable to afford 
the services of a Ww 
opened April 1 

The clImic will be conducted 


and supported by Alex Eber, an 
attorney practicing in this city 
who also is police recorder of the 
nearby borough of High 
Park. Although most 
clinics make a nominal 
advice, Eber has decided to give 
his time and knowledge without 
charge. 
Reflects Credit on Bar 

He believes his clinic will re- 
flect credit upon the Bar gener- 
erally and save money for the 







fee for 


community by eliminating petty 


Plans to Operate Without Mak- 
ing Charge—Believes Bar 
Will Extend Plan Later 

lawsuits which are now brought 

court because the defendant 
cannot afford legal advice. 

“The reaction to this idea has 
been favorable,” he announced 
“At first a small group of law- 
vers objected because they felt 
that people would come to the 
clinic who would otherwise con- 
a private attorney. But after 
it was made clear that petition- 
ers at the clinic would be asked 
to prove their inability to pay 
regular lawyers’ fees, the objec- 
tions were withdrawn.” 

After opening a suitable office 
for the clinic, Eber will devote 





to 


silt 
SUL 


Monday and Thursday evenings, 
from 8 to 10, to the work. When 
public sentiment has crystalized 
with regard to the experiment, 
he said, he intends to present his 
records to the Middlesex Bar As- 
sociation and to a group of local 
attorneys and ask them to ex- 
tend the clinic service through- 
out the city. 


Announcing his hearty en- 
dorsement of Eber’s proposal, 
Judge George Morrison, presi- 
dent of the Middlesex Bar As- 


sociation, said he had not yet 
polled Bar association members 
on the idea but predicted the 
plan would win general support 
of the Bar and be extended 
throughout the city. 


status of trade unions under the 
Sherman Act. 

Mr. Arnold’s letter announces 
plans to prosecute in the build- 
ing trades “unreasonable” re- 
straints of interstate trade or 
commerce designed (1) to “pre- 
vent the use of cheaper material, 
improved equipment or more ef- 
ficient methods”; (2) to “compel 
the hiring of useless and unnec- 
essary labor”; (3) to “enforce 
systems of graft and extortion”; 
(4) to “enforce illegally-fixed 
prices”; and (5) to “destroy an 
established and legitimate sys- 
tem of collective bargaining.” 
All of these types of union activ- 
ity are considered by the De- 
partment of Justice to constitute 
“unquestioned violations of the 
Sherman Act,” and all of them 
(except, in some instances, the 
last) have been declared unlaw- 
ful by the state courts applying 
the common law of conspiracy. 

The interesting things about 
Mr. Arnold’s letter are, first, its 
tacit assumption that the feder- 
al anti-trust laws are applicable 
to trade unions and, second, its 
flat statement that the Depart- 
ment of Justice will undertake to 
apply the Sherman Act only to 
activities such as those above 
;listed, which (in the opinion of 
the Department) have “no rea- 
sonable connection. with wages, 
|hours, health, safety, speed-up 
| system, or the establishment and 
}maintenance of che right of col- 
lective bargaining.” In the form- 
er respect, the letter adheres to 


the orthodox position as laid 
down repeatedly by the courts, 
as against the vehement and 


oft-repeated claims of labor lead- 
ers that Congress intended to 
exempt organizations of labor- 
ers from the operation of the 
Sherman Act. In the latter re- 
spect, on the other hand, it ap- 
pears to constitute a significant 
and radical departure from the 





attitude of the Department of 
Justice and of the courts to- 
wards the enforcement of the 
anti-trust laws against labor. 
Whether Congress intended 
the Sherman Act to apply to lab- 
or unions has been hotly de- 
bated. The statute? declares un- 
lawful “every contract, combina- 
tion in the form of trust or 
otherwise, or conspiracy, in re- 
straint of trade or commerce 
among the several States,” with- 
out specifically mentioning labor 
organizations. The Congression- 
al debates on the Act are scarce- 
ly more helpful, and able schol- 
ars, after careful consideration 
of them, have reached conflict- 
ing conclusions as to the legisla- 


tive intent zecently both the 
American Federation of Labor 
and the Congress of Industrial 


Organizations have asserted that 
trade unions are should be, 
exempt from the anti-trust laws. 


or 





(Continued on page 2, col. 1) 
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tions For a contrary opinion, see Berman 
Labor and the Sherman Act (1930), Part I. 
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Anti-Trust Laws had been discussed ,in the Sen- such organizations from law- Since then, except for sporadic cure 
ate but that the bill as finally fully carrying out the legiti- protests by } tabor leaders, it has Civic Clubs Respond 
‘ mate objects thereof 7 gies ; Call F P ll W 
been generally taken for grantee orro atche 


passed by Congress con ained no * 
1) 6 ; aa such organizati¢ : P 
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The first case in which the he concluded, that Congress did construed to be the flow of interstate commerce 

Sherman Act was applied to a not intend t xempt mbina- binations or conspiracies in are ave responc.lll Continued 
labor combination was United tions of labor restraint of = WS ; 

States v. Workingmen’s Amalga- It was not until 1908 that the The C] = in Act. h 


Assistant Attorney 2 Cé f a committee 

id’s letter reaffirms ing the Chicago Bar A s pregna 
mated Council of New Orleans, Supreme Court | aq on the as “labor’s Magna Charta,” soon this position and impliedly re- and other various ci the pains 
decided by the Circuit Court for question. In the famou Danbury proved to be an mepty victory. jects the contention that labor for volunteer poll wat strual pair 
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in many lines of activity, which or agai! hats manufacture 

draymen in New Orleans and against tore handling gilt | tenis Sean : a tes tine i is the second point which has of pay 
which was designed to tie hi h t 
all kinds of business in that city The Sherm 
including the transportation of no adist t bet 


prem ! vO year I ges a Every watcher will be 
The crucial problem facing Con- spin? eagle : ; “duplicate set of creden 





+ +} re ind labor he time of ‘es is : Sane cee eee cause experience has sh 
goods in and out of the city, ur ; I meee ‘ ' ( : prosec labor unior 4 we 
he enactme: 1 n ” 
til such time as demands of the pil in restrai de| Act wv t} How r ma tent 
draymen should be met After A ille The record aor i ; } ee ¢ ther 
ee oe - hese labor combinations, lawfu 
a consideration of the debate f Conger Now th everal C1 n then n restraiz th 
Congress, Judge Billing tatec forts were made to exempt, by | aman 4a ae 
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that in his opinion the interdic forme} ; aeie ‘ es ime 1a ine Act did not un- t th 
tion of the Sherman Act had perat t and that a ; tion 


been intended by Coner to ij these et { a tnat yates ees —T 
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well as of capital, and an inj : : , ee farmed wit 
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He had told 
ins were the usual 
and that she 
and advised 
her food if 
+ want to be stout 
se facts the trial court 
held no 
renresentation to 
f health. Questions of 
have been held to call 
na fide renlies. Tf the 
a nswers truthfullv 
xtent of his knowled¢e 
f_ there is no false rev- 
thourh he mav be 
Anvlvine this rule it 
no mis- 


pregnant 


ent down on 


there was 


as 





to 


nt there was 
to her condi- 


ion as 
ment or medical or 
dvice 
Bafirmed with costs 
FFITURFS — RFMISSION. 


Remission Is Not Prohibited 
By Failure Of Finance Com- 
to Make Complete In- 
gestication Unless Government 
pRhows Purchaser Had Record 
Or Reputation As Law Violat- 


% 













or. 
ited States District Court, Dis- 
tr f New Jersev 
“WB ited States of America, v. One 
039 Chrysler Coune Motor No 
™729-6689. Serial No. 7580271 
°@rch 12, 1940 
For mant: M. LeRoy Cobbin 
fer United States: John J. Quinn 
United States Attorney) by 
Ban Cohen (Attorney in 
” WCharge. Alcohol Tax Unit) 
jars D. J 
Lerhe utomobile in question 
‘wn rfeited to the United 
Bhat January 30, 1939 be- 
~ pause its illegal use in the 
ORTGAGE LOANS 
onstruction - Refinancing 


Dwellings - Apartments 


jes unless loan granted 
eorge W. Warnecke & Co., Inc. 
¥ ge Correspondent of the 


Guardian Life Insurance Co. 
605 Broad Street, Newark 
MA 3-4916 








transportation of tax unpaid al- 
cohol. 

On February 10, 1939 Commer- 
cial Credit Company filed a 
claim, praying for remission to 
the extent of the interest of the 
Company. 

The Government claims the 
petitioner is not entitled to the 
remission as it did not make 
proper and complete investiga- 
tion of the character of the pur- 
chaser before advancing the 
loan. The investigation made 
by the claimant cannot be com- 
mended and was far from com- 
plete. Under the 
ever. remission is not prohibited 
the are 


statute. how- 


unless circumstances 
such as reasonablv to put a fi- 
nance companv notice. re- 
ouirine a more careful investica- 
tion as to violations of anv laws 
eoncerning liauor or narcotics 
The hurden of pnrovine the bad 
record or revutation of the pur- 


on 


ehaser. is vwnon the covernment 
Tf this is shown. then the peti- 
tioner must show his comnliance 
with requirements of the statute 
in that it made inauirv at the 
places suggested therein and had 
made a complete and accurate 
investigation 

There being nothing here to 
show the purchaser had a ren- 
utation or record for law viola- 
tion. there is no basis for hold- 
ing claimant was required to 
make a more careful investiga- 
Claimant is therefore en- 
titled to enforce its claims 


tion 


FEDERAL PRACTICE — Declar- 
atorv Judgment Liability In- 
surer Mav Join Injured Per- 
sens in Action Against Insured 
to Determine Riehts and Obli- 
gations Under Policy. 


United States District Court, Dis- 
trict of New Jersey. 

Merchants Fire Assurance 
poration of New York, and 
Merchants Indemnity Com- 
pany of New York, each a cor- 
poration of New York. Plain- 
tiffs, v. Fred White, Julia Elli- 
son. Margaret Frisbee, William 
H. Koar and Harry Arrington, 
Defendants. 

March 21, 1940. 

For plaintiffs: Edwards, Smith & 
Dawson. 

For defendant, Margaret Frisbee: 
Samuel S. Black. 

For defendant, Harry Arrington: 
Chandless & Weller. 

Walker, D. J. 


Cor- 
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a tatement of Policy 


ey Fipetity Union Trust Company 

has long emphasized to individuals 
planning to name this institution in a 
fiduciary capacity that the individual’s 
own counsel will continue to be em- 
ployed whenever the services of an 
attorney are required. 

We endeavor to work in full harmony 
and cooperate with members of the bar 
and our policies are shaped toward this 
end. We welcome suggestions to fur- 
ther this purpose, in order that our 
services may be correlated to the best 
interests of the public which both the 
bar and ourselves serve. 


FIDELITY UNION 
TRUST COMPANY 
Newark .. . East Orange 
... NEW JERSEY... 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 

















Plaintiffs insured defendant 
Koar, as owner, against liability 
for personal injurv and property 
damage arising out of operation 
of an automobile. The policy 
included all persons using the 
automobile with the permission 
of the owner 

On Aovril 20. 1939. while the 
said automobile was operated bv 
the defendant White. it collided 
with an automobile owned and 
overated bv defendant Arring- 
ton. On June 1. 1939. defendants 
Frisbee and Ellison. who were 
nassengers in the Koar car. in- 
stituted action Koar. 
White and Arrington for ner- 
sonal iniuries. On June 20. 1939 
Arrineton instituted action 
against Koar and White for 
provertv damage and iniuries 

Plaintiffs contend White did 
not have vermission of Koar to 
use the car and seek a declara- 
torv indement as to their rights 
and obligations under the pol- 
icv 


acainst 


The defendants Frisbee and 
Arrington move to strike the 
complaint. Their main conten- 


tions are that there is no con- 
troversv between themselves and 
the plaintiff and that they were 
improperly joined 

All the defendants named are 
|obviouslv interested in the ques- 
tion of the validity of the policy 
as to White and were properly 
ioined. There is clearly a con- 
troversy between all the parties 
to the complaint. It has been 
held that even a potential claim. 
such as the probable claim of 
defendants herein against 
the nlaintiffs in the event those 
seeking judgments against White 
should succeed, sufficient to 
|cause apprehension and to war- 
lrant an action for a declaratory 
judgment as to liabilitv. The 
claims are so likely to be brought 


the 


is 


as to justify making the injured | 


persons partv defendants to the 
declaratorv judgment action. 
Motion denied. 


LANDLORD AND TENANT — 
Landlord Owes Duty of Exer- 
cising Reasonable Care 
Keep Roof in Repair. 

WORDS AND PHRASES — “Act 
of God” Comprehends Misfor- 
tune from Inevitable Necessity 
Which Human Prudence Could 
Not Foresee. 


New Jersey Supreme Court. 


Meyer Bros. Hay & Grain Co., a} 


to | 
| that the damage could have been 


| foreseen. 





STUDY EXTENT OF FAMILY WORK 
FOR CITY ATTORNEY 


New York Is Worst, Seattle Best 
Place For That Kind Of 
Practice. Fieures Show 
(CONS) — As far 
as familw leocal business is con- 


Wachinoton 


the lawver nracticine in 
Voark city 
the hect 
that lean and hinnorv lnok 


rarned 
Now annears to have 


erhenee of develonine 


ecamnarativelv 
it 


PReturns are 


seant as vet and is nerhans 
tan early tn seneralize from the 
survey eandiuected hv the NDenart- 
ment af Tahar to determine how 
families eneage a lawver 
and how much thev 
enend far his but so 
far the fioures indicate the New 
Vark attorney will easilv he the 


first to put patches on his nants. 


many 
each vear 


services 


Two Areas Covered 

The scurvev thus far has cov- 
ered the metronolis and certain 
rities on the Pacific coast. Later 
the NMenartment will cet 
around to St. Louis. Minneanolis- 
St) Panl. Kansas Citv. Denver, 
New Orleans. Cincinnati. Cleve- 
land. Columbus. Pittsburch. Mil- 
waukee Philadelphia, Baltimore 
ond Jacksonville. Fla. 

Tn New York citv it was found 
that onlv one white familv out of 
everv 128 eneaves a lawyer dur- 
ine the course of a vear. and the 
exnenditure for legal service is 
onlv $19 per 100 families 


an 


nlaintiffs’ merchandise was dam- 
aged. 

The trial judge found the re- 
nairs had been made neglicentlv 
and awarded a judgment for the 
| Dlaintiff. 


Avvellant argues that plain- 
| tiffs’ damages were occasioned 
| by an “Act of God”. 

An Act of God comnprehends 
misfortunes arising from “inevit- 
jable necessity which human 
| prudence could not foresee” and 
| when it is the sole cause of the 
|damage exempts the defendant 


| from liability. 


In the instant case it is clear 


It also appears that 
the damage was caused by the 
negligence in the repairs. De- 
fendant would therefore not be 
exempted from liability though 
an act of God were a concurring 


| Cause of the damage. 


It is the landlords duty to ex- 


corporation, Plaintiff-Appellee,|ercise reasonable care to keep 


v. National Malting Co., De- 

fendant-Appellant. 
March 28, 1940. 

For plaintiff - appellee: 

Cohn 
For defendant-appellant: Evans, 

Smith & Evans. 

Trenchard, J. 

This is an appeal from a judg- 
ment of a district court. 

Plaintiff rented of the defend- 
ant several garages, owned and 
controlled by the defendant and 
covered by a common roof. They 
were rented for storing hay, 
grain and peanut shells, which 
were required to be stored in a 
dry place. In order to induce 
plaintiff to become a tenant, de- 
fendant represented that it 
would cause said garages to be 
repaired to remedy a prior leaky 
condition. Thereafter defendant 
told plaintiff the garages had 
been repaired and were in per- 
fect shape and thereupon plain- 
tiff rented and began to utilize 
the garages. 

On June 8, 1938 plaintiff ad- 
vised defendant that the roof 
had leaked on two occasions. De- 
fendant then sent its handyman 
to repair the roof. On September 
19, 1938 a severe rainstorm oc- 
curred, the roof leaked, and 


Peter 





the roof in such repair that its 
condition will not cause injury 
to the tenants. The trial judge 
found as a matter of fact that 
the repairs made by defendant 
were made negligently. In the 
absence of anything to the con- 
trary, his finding is presumed to 
have rested on competent proof. 
Affirmed with costs. 


(Continued on page 9, col. 1) 
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FEDERAL HOUSING ADMINISTRATION 


REAL ESTATE TITLES INSURED 


In Los Angeles, on the other 
hand. one white familv in 41 
consults lawver durine the 
vear while the exvnenditure for 
laval service is $148 ner 100 fam- 


ilies 


al 


Other Coast Cities 

Tn San Franciseon and Oakland 
the fionres are one in 44 and 
$38 ner 100. while at Sacramento 
the fioures are one in 25 and 
#98 ner 199. San Dievro renorts 
one familv in 40 needine lecal 
service and the = exvenditures 
runnine at the impressive clip 


of $915 ner 100 families 

Best nlace of all. according to 
the fieures thus far available, is 
Seattle There one familv in 
everv 22 consults an attorney 
each vear. while the exnendi- 
tures for legal service run to the 
handsome total of $369 ver 100. 

The New York report has sep- 
arate fieures for Negro families 
and shows them to be much bet- 
ter prospects than whites for the 
lawver. One Negro familv in 50 
goes to the attorney and the ex- 
penditure figure is $27 per 100. 
In Los Angeles separate figures 
were kept on Mexican families, 
the ratio being one to 99 and 
the expenditure $25 per 100. 


Business Clients Out 

The survey takes no account 
of employment of lawyers by 
business men but covers the typ- 
ical family work, such as eviction 
cases, breaking of leases, deter- 
mination of home property lines, 
and damage suits growing out 
of injuries around the home. 

Relief workers are excluded 
from the count and families with 
income of less than $500 a year. 
Also excluded are families where 
more than 25 per cent of the in- 
come is from sources other than 
earnings. 


Building and Loan Shares 
Bought — Sold — Quoted 
B & L SHARE 
EXCHANGE 


199 MARKET STREET 
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Bayonne Bar Association 
The Bayonne Bar Association 
is sponsoring a contest in public 
speaking to be conducted among 





members of the ayonne High 
School graduating class. Ar- 
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IRTUAL MONOPOLY OF VETERANS CASES 
HELD BY LAY BAR 


. Small But Total Annual 


present veterans in the prosecu- 
tion of their claims, providing no 


harge was made for the services 


| performed. 


From this has grown up a 


ii | “Bar” composed largely of lay 
busi- | 


experts maintained by service 
organizations, who now handle 
most veterans’ claims where re- 
presentation is desired. The or- 
ganizations, according to the re 


‘ommittee, have a chief lawyer 
heading their staffs Medical 
consultants are also retained, 





but most of the actual repre- 
sentation of claimants before the 
arious boards of the Veterans’ 
Administration is performed by 

n-lawyers experienced in mat- 
rs pertaining to veterans’ af- 
fairs 

Much impressed with the work 
performed by the lay representa- 
tives practicing before the Vet- 


erans’ Administratior the At- 
orne General’s commi € - 
iorts that 


What Committee Found 





ne is expert 
non-techni ind he 
— issues. Service organiza- 
tion representatives devote their 
full time to the task of serving 
claimants, and their perform- 


ances, thus far observed, have 
been of the highest calibre. 

“It is apparent that the in- 
dividual case is thoroughly 
studied and the facts, no matte 
how detaties and medical in 
form, are well learned. Aided by 
intimate knowledge of the meth- 
ods of the administration, the 
service organization representa- 
tives have developed an able 
specialized Bar.” 

Manner in which these organ- 
ations have taken over repre- 
sentation activities before the 
Veterans’ Administration has 
caused some to wonder whether 
the same thing may not happen 
of the Social Secur- 





the case 
, Board 
Board Has More Power 
What will happen in this re- 
spect remains to be seen, how- 
ever, since the Board in its pay- 


ment of old age benefits is start- 





to regu 


ing out with authority cu- 
late lay practice 

Rules of practice before the 
SSB are now in the final stages 
of preparation and will be issued 
soon. When these are availat 
more will be known abou 
may be expected by the 
profession in the way of lay com- 
petition. 

Meanwhile the Veterans Ad- 
ministration situation i] 
tention to the two main charac- 











teristics of lay practice before 
the federal agencies: first, s1 
practice tends to flourish 
agencies where there is a 
volume ] clai 
| 
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Bar Backs Plan For New 
Penal System 


Proposal Is That Convicts Be 
Made to Earn ‘Credits’ Before 
Asking For Parole 


Los Angeles, (CCNS) — Plans 
advocated by Superior Court 
Judge Roy V. Rhodes for a new 
penal system in California are 
beginning to attract support 
from the organized Bar. 

Latest to get behind the pro- 


posal is the Hollywood Bar As-' 


sociation, which has designated 
a committee to work with the 
State Bar to bring about the 
necessary legislative action. 


Must Earn Credits 

As explained by Judge Rhodes 
in a national radio broadcast re- 
cently, the plan proposes some- 
thing entirely new in the way of 
sentences for crime. The form of 
sentence suggested is a court or- 
der requiring the defendant’s at- 
tendance at certain state instit- 
utions where he can earn the 
necessary credits to enable him 
to apply for parole 


Looks to Rehabilitation 

The plan thus would look not 

) the punishment of the prison- 
er, but rather to his rehabilita- 
tion; it is a plan of re-education 
and instruction and removal of 
the cause of crime in the partic- 
ular individual, rather than sim- 
ply imposing punishment upon 
him. It is based upon the belief 
that to furnish the proper en- 
vironment for the prisoner to 
learn and improve would be to 
heighten greatly his chances of 
returning to society a normal, 
right-thinking individual, rather 
than an embittered man who 
will immediately turn to his 
former life of crime. 

Reports from the Mutual 
Broadcasting System on Judge 
Rhodes’ broadcast have indicat- 
ed a great public interest in the 
plan. The radio system has re- 
quested the Hollywood Bar As- 
sociation to arrange a series of 
talks which will enable Judge 
Rhodes to explain more com- 
pletely the ramifications of his 
plan. 


Workman Is Pouslined For 


Inefficient Work 


Held Guilty of Misconduct Under 
Job Insurance Law When 
Efficiency Impaired 


_ Chicago, (CCNS) — Frequent 
verindulgence in liquor outside 
working hours, which results in 
greatly reduced efficiency at 
c 


rk constitutes misconduct 







“One who is discharged fo 
ontinued indulgence in liquor 
? te 


working hours a 
I 


which conduct shows 
for his employer’s 
lich, in fact, > 
ond diminished effi- 
arged for miscon 
duct con nected with employ 


ment,” the adjustment unit hel a. 





PRACTICE ON SIDE BY FEDERAL EMPLOYEES 


FORBIDDEN 





Department Of private sources than they re- 
_Agriculture Must 
“Profitable Evening Work 


Forego ceive as regular employes of the 
government. 
Extensive Practice 
An or- Such law practice has become 


der has been issued by Solicitor very extensive, especially in 
Mastin G. White which prohibits | Washington, where the greatest 
Agriculture at-| number of government lawyers 
torneys from conducting a pri-/are concentrated 
vate law practice on the side. 
In recent years lawyers in the | yers were free to engage in pri- 
,employ of the government have | yate practice in addition to their 
been carrying on an increasing- | government duties except those 
» business after work- | specifically prohibited from so 


Prior to the new order, all law- 


many are ‘doing by statute. The statutory 


said to make more money from |prohibitions have been limited 





San Francisco, 


ficient handling of 


In the same is- 
sue of that journal there was a jt has also raised speculation 
news item referring to the open-| 4; to whether it may not serve 
ing of an investigation and ad-| 5. 4 precedent for other federal 
justment office by this attorney, ' agencies to prohibit outside law 
the general practice by their legal staffs. 


dent adjuster.” 


would forego 


time to adjusting. 
Attorney General, noting | 


that members of the a 
forbidden to| es the removal of his offices to 


> remarked that the in-| 655 Main Ave., Passaic, where he 
in question had stepped 
out of his character and author-| tice of the la 
y as a member of 
had placed himself i 
an adjuster. He can not LORENZO J. ROEL 

is exempt from reg- 
ground that he is 


sy Bar and | ~ 











|to employes of the Treasury and 


License Does federal judges. 


Thus with the great increase 


Not Remove Him From in government lawyers in recent 
Regulation 


years these employes of Uncle 
Sam have been handling an in- 


(CCNS) —The| creasingly large volume of pri- 
individual is a| vate law practice, even though 
member of the Bar does not re-|they did not 
move him from regulation by the| their own 
bureau when | agencies. 

he engages in a business that 1s} 
subject to regulation and adver-| Much of the business handled 
as so doing, accord- 
rendered by 
farl Warren 
nia Detective Lic- 





take cases before 
or other federal 


Even Go To Court 


| by government lawyers for which 

ees are charged appears to be 
the drafting of wills and con- 
tracts, although some are known 
even to go before the courts. 


In one case presented by the! wpijle White’s order has been 


| 


had adver-| anything but popular with his 
ice journal employes, it has been greeted 
prompt and ef- | with cheers from attorneys out 
investigation sige the government service, who 


insurance have been inclined to regard the 


claims is offered by the under- activities of federal attorneys as 


indepen- something akin to unfair com 


petition. 


devote his 








PERSONAL 
California| Irving L. Werksman announc- 


will continue the general prac- 
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Associate Othe 
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125 Broad St Elizabeth N. J 
Phone ELizabeth 2-o991 
Services available to attorneys 
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the legal profession in every way 
handling estate and trust business. 
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MBER FEDERAL DEPOSIT INBUBANCE CORPORATION 


We believe that this policy best 
serves the three interested par- 
ties -- the client, the lawyer and 
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at 
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Candid Photos By 
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dor Habe 


Walter Leichter, Dominick R. Rinaldi, and 
Alfred E. Modarelli 





Hon. James R. Erwin and Hon. Alexander F. Ormsby 


uel Mosk 
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Front Row: 
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Lunn, and 
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a Louis R. Kagan, Harry Tartalsky, and George Clott Maurice Krivit, Meyer Eich 
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NEW JUDGESHIPS MEASURE ENCOUNTERS 

DIFFICULTY 

Wesulens spite my i f Chairman 

W. Sumners the House ref 

Year flatly t ubstitute the 
The mea for it WV} Thi 


House and _ Senate 
Differ and Opposition May 
Prevent Action This 
Washington, (CCNS) 

Ashurst-Summers I 

create 11 federal judgeships legislati 

has become entangled in as ferenc: d if it is to be 

nice a 

web as 

many a 
On top of 

House 

members 

ed in a 

sponsible 

not 
veloping to any legislation th 

would permit more judicial ar 

pointments before the election 

How It Came About 
The situation came t t . 
the following manne! 
Last se the Senate 

ed a ti 

judgeshiy 

Eighth ¢ 

tional ¢ 


legislation to 


new 


parliament 
has 


day 


been seen 


this 
judiciary committe 
have bec 
squabble over who is re- i ifficient to block action 
And as if this we! 


enough, opposition is de 


ssion 
bill reatl ne 
» eacl the Sixth d 


ii 


ircuit and an dd 
listrict judgeship 
southern California, New Jé 
eastern Pennsylvania Florid 
northern Ilinoi and weste1 
Oklahoma 

The House rece 
other bill in which the Florid 
judgeship was not authorized 
However, tw ud re |} 
vided for the Eighth ¢ 
stead of ons Ss well 
tional district judge for north 
ern Georgia 
further pri 
tions should 
declarin i ) I 
vacancy in the particular 
cuit or district should 
filled 

Refuse to Substitute 
The difficulty arose when de 


CHANCERY NOTICES 


e185 


LEGAL NOTICES 


N.J.L.J M h 14, 21 ‘ \ 4 





ASSIGNM 


Not t t SHERIFF’S SALES 





EDWAR 


roctor r Ass me 7 ; 





om t> ait tha tomes 
BERTHA GRFENI ELMER 


Hat 


Senat 








SHERIFF’S SALES | 





DIGESTS | 








CHANCERY NOTICES 


SHERIFF'S SALES r 








N 
Tir 
Roder 





OPI 


RNEY'S 
Services 


Not b 






lay 





| 
nS 





BeOS OES SH hE SET OWE PURET TE BOE RET 





e SFC oeer PRESB 


oo 
oe 





’ 
- 
- 


Peni 8 








premises cont 
(widow) by 
, ot deeds f Ea 


amount 
said sale is the 
Three Flundred §& 
Cents ($3 4° 
) costs of thie sal« 
. 2 March TT, 1940 
cNRY YOUNG mm S 
Sol’r ° 
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GESTS OF RECENT 
OPINIONS 


©2377 
In ¢ ed from page 3 

, im 

: RACTS — Lunatic Cannot 


-e Valid Contract Except 


Necessaries. 


RNEY'S FEES Attor- 
Services for Lunatic May 
Not be Compensable at 





s 


[ay 


S me 
( inty 
: k, Plaintiff Bin- 
w. Ear De nda 
1940 








it suit r ser- 

d to defendant be- 

r. 1936 and the time 

Ss suit The ser- 

é imerous yn- 

defendar doctors 

es and others 

rs for appli- 

rdianship nd 

I eedil and 

rs 7. TY ~~ 

( rom ( - 

ot! All the ser- 

d ere the re- 
e defendant 

S mmitted to 

I e insane in 

b n order of the 


of Burling- 














r I Cl nce! Oo! 
1937 defendant as 
nat nd of un- 
C I » years prior 
ppears that none 
rs prepared by plain- 
ever filed and that 
received — from 
for the defendant 
fee red o the 
Court 
moves to strike the 
the ground doe 
rtha ise of actior 
e! rule that a lun- 
make a valid con- 
> ent Ss r€ 
cts for necessaries 
racts fully executed on 
nsideration of bene- 
in has been giver 
far as prevent rescis- 
t restoring the con- 
e! f the k ledge 
f the person is 
prerequisite t the 
the rule seems to be 
es rendered in defense 
rty or persons of the 
ompensable in an 
For other ser- 
er he must procure 
sation from _ the 
r robate Court 
f the fact that there 





proceedings ever 
ff for de- 

tiff has 
attorney 





t plainti 
nd that plain 


the 


¢ ny 
from 


enda 


Ua 


nt herei Nn for ser- 


the 
proceedings it 


dered in regard to 
ship 
co 2 } ec 

has 


no cause 
services 


€ plaint 
and that his 


necessitous. 


| the 467 


| MANDAMUS — Will Not Lie Un- 
less Right is Clear Both in Law 
and Fact. 

CERTIORARI — Is Proper Prac- 
tice to Review an Ordinance 
PRACTICE Certiorari and 

Mandamus May Be Employed 
at Same Time. 
New Jersey Supreme 
Eastern Boulevard Corporation 
a New Jeresy corporation Re la- 
v. Board of Commissioners 
Town of West Ney York 

and George Willaredt, Building 
Inspector of the Town of 
New York, Respondents 
March 27, 1940. 
For Fred Goldstein 
For respondents: Irwin Ruben- 
stein 


Perskie.. J. 


Court. 


tor 





of the 


Wroact 
We ot 


reiator: 


This cause is before the cou 
on the return of a1 ternative 
writ of mandamus. Relator seeks 

) compel respondents to issue to 
t a permit to ere a e stor 
ipartme! house ( prem- 





Mz 1a! IS Wlll O ¢ inie 

e right to the writ is clear botl 
n fact and iz la Relator’s 
right to the relief sought is no 
‘lear until the ordinance 
question is held in proper pro- 
eedings, to be invalid 

The proper practice for re- 


viewing the reasonableness of 
the amending ordinance is cer- 
tiorari. The effective practice is 


to employ both certiorari and 





mandamus so that if the right 
is clearly established under the 
rit of certiorari, peremptory 
writ may be granted promptl) 
vithout re-hearing 
Alternative writ disn ed witl 


SALES — There Is No Implied 
Warranty Of Fitness For Use 
Unless Buyer Relies On Sellers 
Skill. 


New Jersey Supreme Court 


Tatler, Inc., a corporation of Ne 
Jersey, Plaintiff-Appellee. v. E 


I. DuPont DeNem ours & Com- 





pany, a cory ration Nn 
State of Radawaee with au- 
thority to do business in Ne\ 
Jersey, Defenda t-Appe ar 


April 1, 1940 
For plaintiff- 


amieson 
amliesolr, 





of counsel 
endant-appellant: Katz- 


kraut 


For def 























enbach, Gildea & Rud: 

Frank S. Katzenbach III 

Counse! 
Brogan, C. J 

Defendant appeals 
judgment awarded I dis- 
trict court 

Plaintiff dec- 
orating n 
time had | de- 
fendant 
number KI 
plaintiff ed the gold r dec- 
orating purp by n g 
with a secret form1 f it 

One of defend esr 
informed plaintiff the defena 
had perfected a new liquid g d 
ni umber 467 which Va Sup 
to the number 500. A samp 
was sent to pla to try it 
out’ Plaintiff it t 
mixing it and it appeared to be 
a good product Thereupo 
plaintiff purchased a quantit 


of the 467, mixed it 


‘| found it was unsatisiacto! 


|eause of the damages was that 
did not mix with plain- 








Wage and Hour Division 
Wins Florida Injunction 


the judgment 
and Hour in- 
United States 
Southern Dis- 
them 


Dismissal of 
against a Wage 
spector and the 
attorney for the 
trict of Florida enjoining 
from enforcing the Fair Labor 
Standards Act against Florida 
citrus packers ordered in 
March by the United States Cir- 
cuit Court of Appeals for the 
Fifth Circuit at New Orleans. 

The injunction which was re- 
versed was entered in July, 1939, 
by Judge Alexander Akerman of 
the United States Court for the 
Southern District of Florida at 
Jacksonville, on petition of the 
Lake Wales Citrus Growers’ As- 
iation and others. The peti- 
asked for a declaratory 
judgment that a regulation 


was 


soc 


+3 non 
t1i0n 


made by the Administrator de- 
fining “area of production” is 
arbitrary and inconsistent with 


the Standards Act, 
two Florida Ci- 


ied the peti- 


Fair Labor 
and void. Eighty- 
trus companies joi! 
tion. 

In his opinion Judge Sibley 

id, “The regulation cked 
is of country-wide application 
Its validity and effect ought not 
to be e1 vee of without 
substantial represent 
it. C emerald no declaratory judg- 
invalidity 
The judg- 





atta 


more 


parties to 


hinge 


ment estabdlisnin 1ts 


stablis} 


could be rendered i 


ment is reversed with direction 
to dismiss the petition without 


prejudice.” 


The “area of production” de- 
finition draws a line between 
those covered by the Wage and 
Hour law and those exempt, 
among more than __ 1,000,000 


workers engaged in processing 
of agricultural commodities 
That is, those working in estab- 


lishments outside “the area of 
production” are covered by the 
Act and thereby entitled to at 


least one and one-half times 
their regular rate of pay for 
vertime. Those working within 
“the area of production” on cer- 
tain specified agricultural com- 
modities are exempt from the 


Act 
OBITUARY 
ecretary of 


ary 


James P. Kelly, 


the Union County Board of Tax- 
ition died at Alexian Brothers 
Hospital in Elizabeth. 

Mr. Kelly was admitted to the 
bar in 1901. During the World 
War period he was police re- 
order of Hillside. For the past 
20 years he ha been secretarv 
») the tax board 
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he ay lied « ar 
aii DE an Impil ea arTra 
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was good for decorating pur- 
s but only failed when mix- 


’s formula. How 


elied on de- 





ATTACK DUAL FUNCTION 


OF 


ADMINISTRATIVE BOARDS 





Bureaucrats Should Not Be Both 
~__ Prosecutor And Judge, 
Statement Holds 

San Francisco, (CCNS) — Ad- 
ministrative boards and bureaus 
should not act in the dual capac- 
ity of prosecutor and judge in 
the determination of personal 
and property rights, in the opin- 
ion of the State Bar of Cali- 
fornia. 

This view, expressed in a reso- 
lution adopted by the State Bar 
board of governors, is. being 
communicated to each Californ- 
ia Senator and Congressman, 
according to President Gerald H. 
Haga! 

“After a comprehensive study 
of the operation of administra- 
tive agencies and boards, we are 
convinced that a separation of 
the judicial and _ prosecuting 
enamel is vitally necessary,” 
resident Hagar declared. 
“A system which permits a 
governmental body to sit in 


Of 1940 


22 P. L. 1940 March 
1 husband to test- 
wife in a crim- 
where he is 
witness. 


Laws 
A-146 
30. 
lfy 
inal 


Chap. 
Permits 
against his 

proceeding 

the complaining 
A-190 Chap. 23 P. L. 1940 March 

30. Fixes a schedule of fees 

for constables and sergeants- 


at-arms in District Courts. 
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judgment over its own prosecu- 
tions is offensive to American 
ideals of impartial justice.” 
The Bar resolution recom- 
mended that the legislators be 
advised of the legal profession’s 


views in connection with their 
considerations of pending pro- 
posed amendments to the na- 


relations act. 

Bar committee on 
agencies and tri- 
bunals, headed by Arthur C. 
Shepard of Fresno, has been 
studying the functioning of the 
many governmental bureaus for 
several years. It recommended 
to the State Bar that “provision 
must be made for adequate ap- 
peals where an administrative 
agency acts in the capacity of 
investigator, prosecutor and 
judge if the American idea of 
impartial justice is to be even 
partially maintained.” The com- 
mittee also recommended that 
the administrative agencies be 
required to conduct its hearings 
in the district where persons in- 
volved reside. 

A constitutional amendment, 
sponsored by the State Bar, pro- 
viding for appeals from the or- 
ders of governmental bureaus 
and boards, will appear on the 
November general election bal- 
lot, Hagar pointed out. 


tional labor 
The State 
administrative 


PERSONAL 
Jesse Rinzler h ha: removed his 
offices to 692-694 Main Ave., Pas- 
where he will continue the 
practice of 


Salc, 


genera] law. 


Chancery Receiverships 





Re or { nted 
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‘Anti-Trust Laws 


(Continued from page 2) 


containing the employer’s prod- 
ucts,'® or interfering with the 
interstate movement of raw ma- 
terials,2° that the Sherman Act 
will apply.?!. 

In one important class of 
cases, however, it has been held 
that a strike may result in an 
illegal restraint of commerce. In 





















legitimate by the New York 
Court of Appeals.** Yet Su- 
preme Court, in the second Cor- 
onado case, deemed it to 
lawful where interstate 
merce is involved. 

The doctrine of 
been applied to an attempt (also 
by the ited Mine Workers) to 
unionize ‘oal fields West 
Virginia? d to an attempt 
Am ated Clo 
Norkers ze the 


com- 


that case has 


+} ¢ 
ne Ol 


- 
an Ol 
thing 


Phila- 


the 


algam 


to organi 











the second Coronado case**/delphia clothing market.** The 
which arose out of an attempt of | court in the latter case held that 
the United Mine Workers to un-|the strikes were carried on pri- 
ionize coal mines in Arkansas,|marily to prevent non-union 
the district court awarded treble | clothing Philadelphia fron 
damages amounting to over six|competing in interstate com- 
hundred thousand _ dollars| merce with that produced in un- 
against the union under the n factor ther states, and 
Sherman Act The Supreme | that the herefore constituted a 
Court affirmed the judgment on/ violation of the Sherman Act 
the ground that the real purpose | On the her hand, in the re 
of the union, as shown by the!/cent Apex Hosiery case, decided 
evidence, was “to stop the pro-| November 29, 1939, by the Cir- 
duction of non-union coal and | cuit Court Appe Third Cir- 
prevent its shipment to markets lit,27 a d ke for un- 
of other states than Arkansas,| jon recognition in the plant 
where it would in competition | t} Ape Hosie1 Compa 
tend to reduce the price of the} Pennsylv la i eld to 
commodity and affect injuriou constitute a itior ) tne 
ly the maintenance of wages for| Sherman A ce the real pur- 
union labor in competing} pose of the defendant is no 
mines.”2° The Court distinguish- restr I mme 
ed the earlier Coronado case by but to unionize the Apex factor 
Saying: é an ct ca n ! CLIVE 
ind loca ff Th test 
The mere reduction in the d tl} t hether 
} { t I Liel 
supply of an article to be ship —— 
ter = -_ ht wf t é comIl tted 
ped in interstate commerce by LW re comml 
the illegal or tortious preven- by the app b whether a 
tion of its nanutacture I nbinat y vit vas 
production is ordinarily an in : 
. | + rme¢ ) el [ t € 
direct and remote obstructio1 : 
to that commerce. But wher restrain comm 
the intent of those unlawf y What el t y¢ 
preventing the manufacture or , de ; blisl 
production is shown to be to ; ; cs 
restrain or control the supply | “*** ‘ : 
entering and moving in inter-| merce ren ( rh 
state commerce, or the price problen d b 
of it in interstate markets the statems first Coron- 
their action is a direct viola- : ; 
: Bt Wened very ido case tl e th s- 
tion of the Anti-Trust Ac - 
. . er sal ete ] i ies is 
The significance of this deci- , 
to estral ers e commer 
sion is manifest Most strike : re 1} . 
he requ ent will e in- 
for union recognition are de- +4 e ] 8 
rred natter of law.- 
signed in part to protect union rv 
standards in other establish- 
ments, by preventing the com- In at ae ot 
petition of non-union goods, *“***¥5 ‘HE *eilsdt 
work on or with non-u ma- 
produced at lower wages, with Work "af - ) ; 
rials, the feder irts ap- 
union goods in local or interstate ‘“@'!4S, - ' . 
aa plying the Sherma Act ive 
markets. This objective has ** r 
alt por a neavy DIOV 
been expressly recognized as %°@lt labor a , ~ 
iS : i state courts have generally held 
Rntect “Trosk On (195% Herbert that such activities on the part 
A. 5. of labor organizations are law- 
r 24. Goldfing . 7 
t N Y 28 t 2 ’ x 
A takery = ¥ -é ‘ 
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ful under the common law. Yet 
the federal courts have repeat- 
edly held, both before and since 
the passage of the Clayton Act, 
the refusal of union mem- 
bers in one state to work on non- 
union goods produced in another 
state is an illegal restraint of 
commerce. In Bedford Cut Stone 
Co. v. Journeymen Stone Cutters’ 
Association?’ the Supreme Court 


hat 


held that the refusal of journey- 
men stone cutters in every state 
to work on non-union stone pro- 
juced in the petitioners’ Indiana 
quarries was a violation of the 
Sherman Act. The respondents 
‘ontended that their sole pur- 
ose in refusing to work on the 
tone was to u nize the peti- 
tioner’s quarries in Indiana 
Conceding that this was the ulti 
1ate opjective 

that it wa 

ttack or he 

tl er + ite 

cal tra ct 

) t I o 
purpos to destro 

yetitioner’s int 
( 1! aid 














by the ‘fa t 
ybject of the 
to secure al 
vhich the 
at liberty 
not invoking 
In a dissentin 
l red n by Mr 
Mr Justice Bra 
I n refu g ft vork I 
whi I id bee it at the 
juarries b on- ibor, the 
ponde ere merely re 
I ng from “aiding and abet- 
ry the enemy I had 
be he remarked lence 
rr intimidation ad the re- 
pondent planned a_ boycott 
against the petitioners or again 


the 


builders who u 
icts. He added 


on the u 


ndisputed facts 


retuSal ) 


f this case 
can be enjoined, Congress cre- 
ated by the Sherman Law ae 
the Clay Act an instrument 
for i ng restrain upon 
labor inds of invol 
untary It would 
indeed, Congress 
had deny 
members of a small craft 
workingmen the 
simply 


to co- 

operate in refraining 
from work, when that course 
means of pro- 


was the only 
tection against ac bination 
powerful em- 


of militant and 
ployers. I cannot believe that 
Congress did so.*! 


In Levering & Garrigues Co. 


ton 
1posl ts 
which rem 
servitude 
strange if 


will 
willed to 













richt 
i155 ft) 


™ 
Jill 


+)v. Morrin,®> on the other hand, 


|the Court held that members of 
|local buildi unions may refuse 
work buildings in which 
materials equipment are be- 
installed by foreign con- 
tractor employing non-union 
labor in the work of such install- 
, even though the materials 


ing 
ng 


on 


or 


to 
ing 
ig 


a 


ation 


were brought by the contractor 
from outside the state This 
case may probably be interpret- 


ng the earlier deci- 
of the 


ed as overruli 


hire it 
aa “sl 


wrt 


I two urts 


Muar cases 


sions 0 


co 


The same line of reasoning 
which was followed in the Bed- 


ford Cut Stone Co. 


> th 


case has been 


1e Supreme Court in 
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involving secondary 
‘ 
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‘  ¢ 125 
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boycotts, which are sustained by 
some of the more liberal states 
under the common law. In the 


Danbury Hatters’ case** —- 
Court held that the United Ha 
ters had violated the Sherman 


Act when, in order to back up 
a strike for a closed shop at the 
plaintiff’s plant in Connecticut 
they approached re 
other states and requested them 
to buy hats from the plain- 
threatening them w 


and boycotts they 


tai] . in 
>talers in 


not 
tif 


aii 


strikes 


+£ 
Ai 


so. The Circuit Court had hel 

that the resale of the hats by 

all stores vas not intersta 
mmerce and that, accordir 

a combir on which anibertent 

to interfere with such resale was 
ot one which directly affected 
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but in the Duplex case 


yreme C asserted that Con- 
gress did yt intend that sec- 
ondary boycotts should made 
lawful by the Clayton Act, and 
eld (three Justices dissenting 


the 


1ined 


defenda 


+ from c 


restreé 





icts complained 
verse of this situat Was pre- 
sented to cepreme Court in 


1995 , a Pace inv n 
1925 in a case involving a com- 


bination of employers seeking t 


defeat a strike of building work- 
ers in San Francisco by shutting 
off the supply of building ma- 
terials to contractors who were 
unsympathetic with the striker 


Some of the materials came from 
other states, but the Court held*§ 
that “the thing aimed at 

was not restriction of interstate 
sale or shipment of commodities, 
but was purely local matter, 
ramely, regulation of building 
operations within a limited local 
area, so as to prevent their dom- 
ination by labor unions.” But 
was not the aim in the Bedford 
Cut Stone and Duplex cases to 
accomplish a purely local result, 
viz., the unionization of the com- 
plainant’s factory, even though, 
as here, the accomplishment of 
such aim involved some inter- 
ference with the interstate flow 
of goods? 


Mr. Arnold’s letter states that 
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in view of the vigorous dis. 
opinions rendered in the p, 
and Bedford Cut tons 

criminal prosecutions yw, 
be instituted secondar 
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cott cases. Private part. 
course, may still hav 
to the federal courts . 
tions and treble damage: fm ean 
the cases above cited . Saal 
deemed to have depri' ea 
ized labor of an impo: yas 
dispute d mg 
compelle —- 
state lines Ye racs 
, ‘i eda D 
have ber ? 
dealing ws 
entered int 7 — 
employers and unions aye © - _ 
Lave been in dealing wi ¢ = 
yndary boycotts and ee i . 
union recognition. Her is : = 
we find that the sta “q ~— 
have generally sustai ‘ P 
agreements even for . - 
shop. But in a number: lly 
t has been held that as e - 
between employers and seg 
ees, that the latter w _ = 
nly inion-made : ; wy 
and that the former would ee ee 
ploy only union men 4 3 
i ation of the Shern , 
j 
V . King v. W 
The conclusion seems ins 12 J. L. 4 
ble that the courts } tT 
ployed the Sherman A r 
means of proscribing 
i] rest nts of commercil eremit 
number of vital union t A not int 
which are for the most 
d under the laws of th necessa 
e states. There has t t the re 
built up a supervenin r, both 
law f labor, separate - | the Pl 
tinct from that of the st f Com! 
in many cases oppose 4 the 
which has been used by t the 
ers and by _the govern t 1 ¥ 
inhibit union activities wv 
effect upon the interst 
of goods, however rem 
resulted. Under the guis 
plying the outworn and 
indefinite categories of 
state and intrastate cor 
the courts have in effe 
determining for what 1 
laborers may strike and 
weapons they may use to e 
uate a strike. It seems 
ceivable that such a s 
could have been conte: 


by the 
Act, or 
seen, it 
ated. 
As respects those cases 
the Sherman Act has be 
plied to outlaw an atter 
labor, or of employers and | 
ers, to monopolize commerce 
self, there will be few wi 
be found to complain. H 


framers of the Sherr 
that, had it beer 
would have beer 
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S Th e+ pro eedings 
” 1 concerned 
é of the action of 
in passing upon the 
5 g ds, and not a review 
y . oe igment of the Court 
. om! Pleas” that it had no 
rer ~ BBaict is evident. For the 
ate he Supreme Court, on 
i 3 Bor hose judgment was 
a ( of Errors and Ap- 
Tne 
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1d Justi 
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It thus follows that essentially 
it was the action of the Bureau 
which was reviewed on certio- 
rari, and not “the judgment of 
the Court of Common Pleas.” 
In other words, the writ was one 
taken out under the inherent 
commonlaw power of the Su- 
preme Court, and not one to 
which the unusual statutory fee 
provision is applicable. 

Accordingly, petitioner’s coun- 
sel's application for fees should 
be made as at common 1 and 
the petition here will be denied 
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DESCENT AND DISTRIBUTION 
—Adopted Children. 
Realty Inherited by Adopting 
Parent From Sister, Descends 
to Adopted Child on Adopting 
Parent’s Death Intestate. 


In Chancery of New Jersey 
Between Lucille R Jackson, 
Complainant, and Anna E 
Beal, Defendant. 
rch 20, 1940. 
complainant: William 
Blohm, Jr., John W. Ockford 
of counsel 
For defendant Schumann & 
Schumann. 
Egan, V. C 
This 4 > t u } Wt p 64 oe 
fic performance of a contract to 
purchase the complainant’s 


premises described in the bill of 
complaint. 


The complainant 





idopted by Hele Veroni 
Muller under an order of 
Hudson County Orphans’ Court 
dated May 25, 1910, which is ad- 





her 


the defendant 
The adopting 
State February 
the | 

nly heir t 
‘ille R 


on 


mitted by 
nswer. parent 
25. 1938 


She left 


died inte 
seized of 


yremises 


he complain- 
Jackson The 
mplain¢ April 1928 
by order of the Supreme Court 
of New York County, State of New 


ant, Lu 


" 12 
( io, 


York, duly filed, on the day 
aforesaid, in the Office of th 
Clerk of the said County of New 
York, changed her name from 
Muller to Jackson 

On September 20, 1939, the 


mplain int 


aina and the defendant 
Anne E. Beal, entered int 


co 


Oo an 


agreement in writing wherein 
and whereby the complainant 
agreed to sell, and the defend- 
ant agreed to buy, the said 
premises for the sum of $4,300 
In and by the terms of the 


agreement, title was to pass on 


November 1, 1939. Before the 
time of the passing of title, the 
defendant notified the complain- 












iant that she would not accept 
er " | 2 ic ~~ co 7 Cc 
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id | hoto Process Cop Co. deertipee did not some complain- 
— ” nrc a - ant’s title thereto to be a good 
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property came from the collater- 
al kindred of the complainant’s 
adopting parent by right of re- 
presentation, in consequence of 
which she could not inherit the 
title to the premises under the 
provisions of Rev. Stat. 9:3-9, 
known as the “Adoption Act”, 


The complainant takes issue 
with the defendant and urges 
that she is not precluded under 
the said act; she claims that 
she did not acquire title from 
her adopting parent by repre- 
sentation from the collateral 
kindred. She alleges in the 
complaint that the title to the 
premises was on August 19, 1905, 


conveyed by Leonora M. Pierson 


and John, her husband, to the 
said Helena Veronica Muller; 
that, subsequently. on October 1, 
1921, the said Helena Veronica 


Muller conveyed the sa 
ises to Carrie Degnaro, 
March 28 said Car- 
Degnaro, and William Deg- 
, reconveyed the said prem- 
Helena Veronica Muller; 
, 17, 1924, Helena 
conveyed the 
sister, Mary J. 
nolds, who died _ intestate 
July 25, 1932, leaving as her sole 
at law and next kin the 
aid Helena Veronica Muller, and 


id prem- 
and that 


1922, the 


nrem} 


of 


thereby Helena Veronica Muller 
again became vested with the 

le of said premises in fee sim- 
ple: that the title to the said 


premises was owned and possess- 
ed by the said Helena Veronica 
Muller without an lim- 
itation to the heirs of her body; 


and that consequently, the stat- 


express 


utory exception does not apply 
to her. 

The provision of the Revised 
Statute 9:3-9 applicable to the 


situation here, is as follows: 


“Effect of decree of adop- 
tion; exceptions. Upon the en- 


try of a decree of adoption, 
the parents of the child, if liv- 
ing, shall be divested of all 
legal rights and obligations 
due from them to the child, 
or from the child to them; 
and the child shall be free 
from all legal obligations 


obedience and maintenance on 
the part of the child, as if the 


child had been born to them 
in lawful wedlock; and the 
child shall be invested with 


every legal right, privilege, ob- 
ligation and relation in respect 


to education, maintenance and_| 


the rights of inheritance to 
real estate, or the distribution 
of personal estate, on the 


death of such adopting parent 

or parents, as if born to them 

lawful wedlock: subject, 
however, to the limitations 
and restrictions hereinafter in 
this section set forth. 

“The adopted child shall not 
be capable of taking property 
expressly limited to the heirs 
of the body of the adopting 
parent or parents, nor property 
coming from the _ collateral 
kindred of such adopting par- 
ent or parents by right of re- 
presentation.” 

This statute (P. L. 1930, c. 89, 

p. 324) was in effect at the time 
of the death of Helena Veronica 
Muller, the adopting parent, and 
therefore controls. Stabel v. Ger- 
tel, 11 Misc. 247, affirmed 111 N. 
J. L. 296, 168 Atl. 645; Ostrander 
v. Preece, 129 Ohio St. 625, 196 N. 
E. 670, 103 A. L. R. 218, App. dis- 
missed 296 U. S. 543, 80 L. Ed. 
386. See also 16 Am. Jr. 777, 778, 
779. 
I am satisfied that the title 
» the said premises became 
vested in the complainant in fee 
simple through inheritance from 
her adopting parent. Title did 
not come from the collateral 
kindred of the adopting parent. 
Complainant’s title is a good and 
marketable one. 

The complainant is entitled to 
have the defendant specifically 
perform the terms of the said 
contract. 


in 
if] 


tc 


of 


Anti-Trust Laws 


(Continued from page 10) 





activities complained of are 
aimed directly at commerce, and 
have nothing to do with the 
normal and legitimate objects of 
labor organizations. These ac- 
tivities constitute unlawful con- 
spiracies under the common law 
of every state, and where they 
involve interstate commerce are 
a proper ground for federal in- 
tervention under the anti-trust 
laws. 

Such is the case, for example, 
with a collusive arrangement be- 
tween employers and employees 
to create a local monopoly in a 
particular business by excluding 
the products of other states,*° or 
to fix the prices of goods in in- 
terstate markets.4! Mr. Arnold’s 
letter cites the case of unions in 
Chicago alleged to 
have combined with milk pro- 
curers and distributors to pre- 
vent the bringing cf milk into 
Chicago by persons who refuse 

maintain stipulated prices. An 
indictment was handed up De- 
cember 9, 1939, against a com- 
bination of manufacturers, con- 
tractors, and union locals in the 
Detroit area who are charged 
with conspiring to fix the price 
of tile and tile work in that re- 
gion and to “freeze out” dealers 


which are 


to 


and contractors who refuse to 
become parties to the scheme.‘ 
Even more recently a consent 
decree was entered in Pittsburgh 
enjoining the members of a sim- 
ilar combinaticn of plumbing 
contractors and steam fitters 


from conspiring to exclude out- 
side contractors trying to oper- 
in that city.4* In the New 
York Live Poultry case,4# the Su- 
preme Court held unlawful a 
conspiracy of wholesale live 
|poultry dealers in New Yerk City 
with the teamsters union to 
monopolize the live poultry bus- 
iness in the metropolitan area. 

The other types of situations 
mentioned by Mr. Arnold, how- 
ever, are governed by different 
considerations. There the es- 


ave 


sence of the offense against the 


Sherman Act is not the object 


a Strike is for a legitimate end or 
not—whether for higher 
union recognition, the extortion 
of money from an employer, or 
anythin: else—if the striking 
laborers directly and deliberately 
interfere with the operation of 
an instrumentality of commerce 


sought to be promoted, whether 


Wages, | 


or with the movement of goods | 


across state lines. “The strong 
arm of the national govern- 
ment,” said the Supreme Court 
in the Debs case,45 “may be put 
forth to brush away all obstruc- 
tions to the freedom of interstate 
commerce .. .” The national in- 


terest is here paramount and its | 


preservation is a proper func- 
tion of the federal government. 

Labor can hardly 
such intervention under the 
anti-trust laws to protect the 
free flow of commerce 
the states. What it does object 
to is the application of these 
laws, and of the constitutional 
grant on which they are based, 
to activities which are local in 


object to 











40. See he in United States v 
Brims (19246), 8S. 549. For other 
cases of this type see Decorative Stove (o 
vy. Building Trades Council of Westchester 
Country (D. C., 8. D. N. Y¥., 1927), 18 
'. 2d. 333, aff'd (C. C. A. 2, 1928), 2% 

. 2d 426, cert. denied (1928) 277 U. 8S 
594; Fehr Baking Co. v. Bakers’ Union (D. 
C., W. D. La., 1937), 20 F. Supp. 691 

41. Unitel States v. International Fur 
Workers’ Union (C. C. A. 2, 1938), 100 
F. 2d 541. 

42. New York Times, Dec. 6, 1939. 

43. New York World-Telegram, Dec. 11, 
1939. 

44. Local 167 of International Brother 
hood of Teamsters, etc. United States 
(1934), 291 U. 8. 293. 

},.45. In re Debs (1895), 158 U. 8. 564 
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purpose and which are in many 
cases perfectly lawful under the 
laws of the laws of the states in 
which they are carried on, mere- 
ly because these effects may 
happen to run across state lines. 
“The anti-trust laws’, as Mr. 
Arnold points out, “should ‘not 
be used (as they were used in 
many of the cases which have 
been here cited) as an instru- 
ment to police strikes or adjudi- 
cate labor controversies” a 
function which the _ federal 
courts were never intended by 
Congress te discharge and which 
they are ill adapted to perform. 
This prerogative should be re- 
stored to the states, which orig- 
inally possessed it and are wholly 
capable of exercising it. 

The whole confused situation 
in which labor finds itself under 
the anti-trust laws is the joint 
product of careless Congression- 
al draftsmanship, on the one 
hand, and on the other of too 
great a willingness on the part 
of the federal courts to use the 
Sherman Act as a means of out- 
lawing labor ends and tactics 
which do not square with their 
own views of social policy. What 
is needed is a clear and positive 
amendment to the anti-trust 
laws definitely exempting labor 
organizations from the operation 
of the Sherman Act, except in- 
sofar as their activities are part 
of a conspiracy to monopolize 
commerce, or result indirectly 
and intentionally in hampering 
the transportation of goods or 
persons across state lines. Defi- 
nition of the legal status of trade 
unions under the anti-trust laws 
calls for legislative action. It is 
to be hoped that Congress will 
soon address itself to this task. 
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